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US. Customs Service 


Treasury Decisions 


(T.D. 78-7) 
Importer’s Identification Numbers—Customs Regulations amended 


Section 24.5, Customs Regulations, relating to importer’s identifleation numbers, 
amended 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMs, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuaptrer I—UNITED States Customs SERVICE 
PART 24 — CUSTOMS FINANCIAL AND ACCOUNTING PROCEDURE 


AGENCY: United States Customs Service, Department of the 
Treasury. 


ACTION: Final rule. 


SUMMARY: This document revises the Customs Regulations 
concerning importer’s identification numbers and sets forth a volun- 
tary procedure to be used by ship owners who want to have the name of 
a vessel indicated on a Customs bill for vessel repair entries. 
EFFECTIVE DATE: December 28, 1977. 
FOR FURTHER INFORMATION CONTACT: 
Edward J. Matthews, Accounting Division, U.S. Customs Service, 
1301 Constitution Avenue, N.W., Washington, D.C. 20229 
(202-566-2596). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 24.5 of the Customs Regulations (19 CFR 24.5) provides 
that each person, business firm, Government agency, or other organi- 
zation shall file an application for an importer’s number, on Customs 
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Form 5106, with the first formal entry which is submitted or the 
first request for services that will result in the issuance of a bill or 
refund check. In addition to space for the name of the party filing the 
form, Customs Form 5106 also contains blocks for writing in a 
nine-digit importer identification number. The number to be written 
in shall be either (1) the importer’s Internal Revenue Service employer 
identification number, or (2) if no Internal Revenue Service employer 
identification number has been assigned, the importer’s Social 
Security number. If neither an Internal Revenue Service employer 
identification number nor a Social Security number has been assigned, 
the word “None” shall be written on the line provided for each of 
these numbers on the Customs Form 5106 and an importer identifica- 
tion number will be assigned by Customs. The importer’s identification 
number is to be used in all future Customs transactions when an 
importer’s number is required, such as on Customs Form 5101, the 
Entry Record. Pursuant to section 141.61(d) of the Customs Regu- 
lations (19 CFR 141.61(d)), the importer’s number is required on 
Customs Form 5101 for each formal consumption entry, and with 
each warehouse, appraisement, vessel repair, or drawback entry. 

Customs Form 5106 also contains blocks for writing in a two-digit 
suffix code as an addition to the appropriate identification number. In 
accordance with the procedures set forth in paragraph (c) of section 
24.5 of the Customs Regulations, these blocks, if used, permit a 
business firm having branch office operations to identify transactions 
originating in its branch offices. Business firms desiring to use this 
voluntary procedure merely complete and file with Customs a separate 
Customs Form 5106 to report the specific two-digit suffix code and 
the name and address for each branch office to be identified. By 
placing the appropriate identification number and the specified suffix 
code on each Customs Form 5101 submitted to Customs, the firm is 
able to associate the Customs bill received for that transaction with a 
specific branch office. 

It has been brought to the attention of the Customs Service that it 
would be helpful for owners, agents, and/or sureties if the name of a 
specific vessel was indicated on vessel repair entry bills. Accordingly, a 
voluntary procedure has been implemented whereby vessel owners 
can use the same procedure set forth in section 24.5(c) to associate a 
Customs transaction with a specific vessel as business firms use to 
associate a Customs transaction with a specific branch office. Under 
this procedure, which is currently being used at several ports through- 
out the United States, the vessel owner or agent completes the Cus- 
toms Form 5106 with his nine-digit identification number. In addition, 
he inserts a specific two-digit suffix code either for each vessel owned or 
operated, or for each vessel where a vessel repair entry is anticipated, 
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and files the form with Customs. By placing his nine-digit identifica- 
tion number and the specified suffix code on each Customs Form 5101 
filed for a particular vessel, the bill for that transaction will indicate 
the name of the vessel. 

As indicated, these procedures have been implemented to assist 
business firms to identify transactions originating in their branch 
offices or by vessel owners to identify transactions associated with 
particular vessels. Use of the procedures is not mandatory. The 
blocks for the suffix code on Customs Form 5106 may be left blank 
and a “00” suffix will be automatically assigned by Customs. 

To set forth this additional optional procedure and to revise the 
present regulations concerning importer’s identification numbers, 
the Customs Service has determined that it would be desirable to 
amend section 24.5 of the Customs Regulations. 

Inasmuch as this amendment merely revises the present regulations 
and sets forth a voluntary procedure, it imposes no burden on the 
public and is exempt from the notice and delayed effective date 
requirements of 5 U.S.C. 553. 


DRAFTING INFORMATION 


The principal author of this document was Todd J. Schneider, 
Regulations and Legal Publications Division of the Office of Regula- 
tions and Rulings, U.S. Customs Service. However, personnel from 
other offices of the Customs Service participated in its development, 
both on matters of substance and style, 


AMENDMENT TO THE CUSTOMS REGULATIONS 


Section 24.5 of the Customs Regulations (19 CFR 24.5) is amended 
to read as follows: 


$24.5 Filing identification numbers. 


(a) Generally. Each person, business firm, Government agency, 
or other organization shall file Customs Form 5106, Notification of 
Importer’s Number or Application for Importer’s Number or 
Notice of Change of Name or Address, with the first formal entry 
which is submitted or the first request for services that will result in 
the issuance of a bill or a refund check upon adjustment of a cash 
collection. A Customs Form 5106 shall also be filed for the ultimate 
consignee for which an entry is being made. Customs Form 5106 may 
be obtained from any Customs office. 

(b) Preparation of Customs Form 5106. 

(1) The identification number to be used when filing Customs 

Form 5106 shall be 

(i) The Internal Revenue Service employer identification 
number, or 
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(ii) If no Internal Revenue Service employer Identification 
number has been assigned, the Social Security number. 

(2) If neither an Internal Revenue Service employer identifica- 
tion number nor a Social Security number has been assigned, the 
word “None” shall be written on the line provided for each of 
these numbers on Customs Form 5106 and the form shall be filed 
in duplicate. 

(c) Assignment of importer identification number. Upon receipt 
of a Customs Form 5106 without an Internal Revenue Service 
employer identification number or a Social Security number, an 
importer identification number shall be assigned and entered on the 
Customs Form 5106 by the Customs office where the entry or 
request for services is received. The duplicate copy of the form 
shall be returned to the filing party. This identification number 
shall be used in all future Customs transactions when an importer 
number is required. If an Internal Revenue Service employer 
identification number, a Social Security number, or both, are 
obtained after an importer number has been assigned by Customs, 
a new Customs Form 5106 shall not be filed unless requested by 
Customs. 

(d) Optional additional identification. Customs Form 5106 
contains blocks for a two-digit suffix code which may be written in 
as an addition to the Internal Revenue Service employer identifica- 
tion number to provide optional additional identification. The 
two-digit suffix code may be used by a business firm having branch 
office operations to permit the firm to identify transactions originat- 
ing in its branch offices, or by vessel owners to permit them to 
identify transactions associated with particular vessels. A separate 
Customs Form 5106 shall be required to report the specific suffix 
code and the name and address for each branch office or vessel to 
be identified. Transactions may be associated with a specific 
branch office or vessel by reporting the appropriate identification 
number, including the two-digit suffix code, on the Entry Record, 
Customs Form 5101, or the request for services. Suffix codes may 
be either numeric, alphabetic, or a combination of both numeric 
and alphabetic, except that the letters O, Z, and I may not be 
used. The blocks may be left blank if the firm or vessel owner has 
no use for them and a “00” suffix will be automatically assigned. 

(e) Retention of importer identification number. An importer 
identification number shall remain on file until 1 year from the 
date on which it is last used on Customs Form 5101 or a request 
for services. If not used for 1 year and there is no outstanding 
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transaction to which it must be associated, the importer identifica- 
tion number will be removed from Customs files. To engage in 
future transactions described in paragraph (a) of this section, the 
person, business firm, Government agency, or other organization, 
previously covered by an importer identification number, must 
file another Customs Form 5106. 

(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624)) 

(ADM-9-03) 


LronarD LEHMAN, 
Acting Commissioner of Customs. 


Approved December 9, 1977: 
Brerte B. ANDERSON, 
Under Secretary of the Treasury. 


“Oo; 


[Published in the FepeRAL ReGisterR December 28, 1977 (42 FR 64680)] 


(T.D. 78-8) 
Cotton Textile Products—Restriction on Entry 


Restriction on entry of cotton textile products manufactured or 
produced in Poland 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., December 28, 1977. 


There is published below a directive of November 23, 1977, received 
by the Commissioner of Customs from the Chairman, Committee for 
the Implementation of Textile Agreements, concerning restriction on 
entry of cotton textile products in certain categories manufactured 
or produced in Poland. This directive further amends, but does not 
cancel, that Committee’s directive of December 29, 1976 (T.D. 76-40). 

This directive was published in the FeprrAL Recister on Novem- 
ber 28, 1977 (42 FR 60586), by the Committee. 

(QUO-2-1) 
Joun B. O’Lovextin, 
Director, 
Duty Assessment Division. 
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Unitep States DEPARTMENT OF COMMERCE 
The Assistant Secretary for Domestic 

and International Business 
Washington, D.C. 20230 


CoMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 
7, Z. fi nny 
November 23, 1977. 


CoMMISSIONER OF CusTOMS 
Department of the Treasury 
Washington, D.C. 20229 
Dear Mr. ComMIssIONER: 


This directive further amends, but does not cancel, the directive 
issued to you on December 29, 1976 by the Chairman of the Committee 
for the Implementation of Textile Agreements, as amended by 
directive of July 29, 1977, concerning imports into the United States 
of certain specified categories of cotton textile products, produced or 
manufactured in Poland. It cancels and supersedes the directive of 
November 8, 1977 which prohibited entry of cotton textile products in 
Category 50 during the twelve-month period which began on Jan- 
uary 1, 1977. 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, pursuant to the 
Bilateral Cotton Textile Agreement of November 6, 1975, as amended, 
between the Governments of the United States and the Polish People’s 
Republic, and in accordance with the provisions of Executive Order 
11651 of March 3, 1972, you are directed, effective on November 28, 
1977 and for the twelve-month period beginning on January 1, 1977 
and extending through December 31, 1977, to permit entry into the 
United States for consumption or withdrawal from warehouse for 
consumption of cotton textile products in Categories 49 and 50 up 
to the following levels of restraint: 

Category Amended Twelve-Month Level of Restraint! 


49 66,385 dozen 
50 55,000 dozen 


The actions taken with respect to the Government of the Polish 
People’s Republic and with respect to imports of cotton textile prod- 
ucts from Poland have been determined by the Committee for the 
Implementation of Textile Agreements to involve foreign affairs 
functions of the United States. Therefore, the directions to the Com- 
missioner of Customs, being necessary to the implementation of such 


1 The amended levels of restraint have not been adjusted to reflect any imports after December 31, 1976. 





CUSTOMS 1l 


actions, fall within the foreign affairs exception to the rule-making 
provisions of 5 U.S.C. 553. This letter will be published in the Frp- 
ERAL REGISTER. 


Sincerely, 
Rosert E. SHePpHERD 
Chairman, Committee for the Implementation 
of Textile Agreements, and Deputy Assistant 
Secretary for Resources and Trade Assistance 


(T.D. 78-9) 
Cotton Textiles and Cotton Textile Products—Restriction on Entry 


Restriction on entry of cotton textiles and cotton textile products manufactured 
or produced in India 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., December 28, 1977. 


There is published below a directive of November 30, 1977, re- 
ceived by the Commissioner of Customs from the Chairman, Com- 


mittee for the Implementation of Textile Agreements, concerning 
restriction on entry of cotton textiles and cotton textile products in 
categories 1 through 64 manufactured or produced in India. This 
directive further amends, but does not cancel, that Committee’s 
directive of September 29, 1976 (T.D. 76-302). 

This directive was published in the FeprRAL Reeister on Decem- 
ber 5, 1977 (42 FR 61491), by the Committee. 

(QUO-2-1) 


Joun B. O’Loveatin, 
Director, 
Duty Assessment Dwision. 
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Unitep States DEPARTMENT OF COMMERCE 
The Assistant Secretary for Domestic 

and International Business 
Washington, D.C. 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 
November 30, 1977. 


CoMMISSIONER OF CUSTOMS 
Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. ComMIssIONER: 


This directive further amends, but does not cancel, the directive 
issued to you on September 29, 1976 by the Chairman of the Com- 
mittee for the Implementation of Textile Agreements, as amended 
by directives of September 29, 1977, and October 28, 1977, concerning 
imports into the United States of certain specified categories of cotton 
textiles and cotton textile products, produced or manufactured in 
India. 

Under the terms of the Arrangement Regarding International Trade 
in Textiles, done at Geneva on December 20, 1973, pursuant to the 
Bilateral Cotton Textile Agreement of August 6, 1974, as amended 
and extended, between the Governments of the United States and 
India, and in accordance with the provisions of Executive Order 
11651 of March 3, 1972, you are directed, effective on December 1, 
1977, and for the fifteen-month period beginning on October 1, 1976 
and extending through December 31, 1977, to prohibit entry into the 
United States for consumption and withdrawal from warehouse for 
consumption of cotton textiles and cotton textile products in Cate- 
gories 1 through 64 in excess of the levels of restraint listed below. 
These goods shall be accompanied by an export visa. 


Category Fifteen-Month Level of Restraint ! 

1-38 and 64 163,817,000 square yards equivalent 
9/10 59,004,196 square yards 

18/19 12,421,936 square yards 

26 (other than duck)? 54,345,970 square yards 


See footnotes at end of table. 
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Category Fifteen-Month Level of Restraint ! 

28-38 and 64 13,062,250 square yards equivalent 

28/29 10,026,932 units 

31 39,577,072 units of which not more 
than 23,746,244 units 
shall be in T.S.U.S.A. 
366.1820, 366.1855, 
366.1865, 366.2120, 
366.2160, 366.2420, 
and 366.2460 

34/35 2,003,538 units 

39-63 23,588,883 square yards equivalent 


Paragraph 2 of the directive of September 29, 1976 is amended by 
substituting December 31, 1977 for September 30, 1977. 

The actions taken with respect to the Government of India and 
with respect to imports of cotton textiles and cotton textile products 
from India have been determined by the Committee for the Imple- 
mentation of Textile Agreements to involve foreign affairs functions 
of the United States. Therefore, the directions to the Commissioner of 
Customs, being necessary to the implementation of such actions, fall 
within the foreign affairs functions of the United States. Therefore, 
the directions to the Commissioner of Customs, being necessary to the 
implementation of such actions, fall within the foreign affairs exception 
to the rule-making provisions of 5 U.S.C. 553. This letter will be 
published in the Feprerat Reaister. 


Sincerely, 


Rosert E. SHepHERD 
Chairman, Committee for the Implementation 
of Textile Agreements, and Deputy Assistant 

Secretary for Resources and Trade Assistance 


1 The levels of restraint have not been adjusted to reflect any imports after September 30, 1976; 
2In Category 26 the T.S.U.S.A. numbers for duck fabric are: 

320.—01 through 04, 06, 08 326.—01 through 04, 06, 08 

321.—01 through 04, 06, 08 327.—01 through 04, 06, 08 

322.—01 through 04, 06, 08 328.—01 through 04, 06, 08 
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(T.D. 78-10) 


Cotton Textiles and Cotton Textile Products—Restriction on Entry 


Restriction on entry of cotton textiles and cotton textile products manufactured 
or produced in Pakistan 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., December 28, 1977. 


There is published below a directive of November 25, 1977, received 
by the Commissioner of Customs from the Chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of cotton textiles and cotton textile products in categories 
1 through 64 manufactured or produced in Pakistan. This directive 
further amends, but does not cancel, that Committee’s directive of 
June 28, 1972 (T.D. 72-208). 

This directive was published in the Freprrat RecistER on Novem- 
ber 30, 1977 (42 FR 60946), by the Committee. 

(QUO-2-1) 


Joun B. O’Lovcutin, 
Director, 
Duty Assessment Division. 


UNITED STaTES DEPARTMENT OF COMMERCE 
The Assistant Secretary for Domestic 

and International Business 
Washington, D.C. 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 
T. rE Wy 
November 25, 1977. 


CoMMISSIONER OF Customs 
Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. ComMISssIONER: 


This directive further amends, but does not cancel, the directive of 
June 28, 1972 from the Chairman, Committee for the Implementation 
of Textile Agreements, that directed you to prohibit entry into the 
United States for consumption and withdrawal from warehouse for 
consumption of cotton textiles and cotton textile products in Cate- 
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gories 1 through 64, produced or manufactured in Pakistan, for which 
the Government of Pakistan had not issued an export visa. It also 
amends, but does not cancel, the directives of March 3, October 7, 
and November 19, 1976, and July 7, 1977, which named Government 
of Pakistan officials authorized to issue export visas and certifications 
for exempt textile products. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles, pursuant to the Bilateral Cotton Textile Agreement 
of May 6, 1976, between the Governments of the United States and 
Pakistan, and in accordance with the provisions of Executive Order 
11651 of March 3, 1972, the aforesaid directives are further amended 
to include the name of S. M. H. Tirmizi, who is authorized to issue 
export visas for cotton textiles and cotton textile products, produced 
or manufactured in Pakistan. A complete list of the officials currently 
so authorized is enclosed. 

The actions taken with respect to the Government of Pakistan and 
with respect to imports of cotton textiles and cotton textile products 
from Pakistan have been determined by the Committee for the 
Implementation of Textile Agreements to involve foreign affairs func- 
tions of the United States. Therefore, the directions to the Commis- 
sioner of Customs, being necessary to the implementation of such 
actions, fall within the foreign affairs exception to the rule-making 
provisions of 5 U.S.C. 553. This letter will be published in the FepEran 
REGISTER. 


Sincerely, 


Rosert E. SHEPHERD 
Chairman, Committee for the Implementation 
of Textile Agreements, and Deputy Assistant 
Secretary for Resources and Trade Assistance 
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Government of Pakistan Officials 
Authorized to Issue Export Visas for Cotton Textiles and 
Cotton Textile Products Exported to the United States 


Riaz Ahmad 

Ejaz Ahmad 

Shabbir Ahmad 
Mohammad Akhtar Alam 
S. M. Anwar 

S. A. Aziz 

S. Asif Ali Bokhari 
Moinul Hasan 

Pir Mohammad Khan 
Ghulam Mustafa 
Sajjad Hussain Naqvi 
Tariq Iqbal Puri 

Abdul Ghaffar Quereshi 
Mujib-ur-Rehman 

Asif Ali Shaikh 

Niamat Shah 

I. H. Siddiqi 

M. Adil Siddiqui 

S. M. H. Tirmizi 

S. A. Zaidi 





Decisions of the United States 
Customs Court 


United States Customs Court 
One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Edward D. Re 
Judges 
Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Nils A. Boe 
Senior Judge 


Samuel M. Rosenstein 


Clerk 
Joseph E. Lombardi 


Customs Deczsions 
(C.D. 4726) 


Excetsior Imporr Associates, Inc. v. Unirep STatEs 


Ornamented fabrics 
Court No. 76—-11-02563 
Port of New York 
(Decided December 13, 1977) 
[Judgment for defendant.] 


Shaw and Stedina (Charles P. Deem of counsel) for the plaintiff, 
Barbara Allen Babcock, Assistant Attorney General (David M. Cohen, Chief, 
Customs Section, and Laura D. Millman, trial attorney), for the defendant. 


Bor, Judge: The merchandise in question in the above-entitled 
action described as women’s cotton gauze shirts was imported from 
India and entered at the port of New York on July 16, 1975 and 


July 31, 1975. 
17 
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Upon liquidation the merchandise was classified under item 382.00, 
TSUS, providing in pertinent part: 


Schedule 3.—Trxtite Fispers anp TExtTiLE Propucts 
Part 6.— Wearing Apparel and Accessories 


Subpart F.- Other Wearing Apparel 
* * * 


* * 


Women’s, girls’, or infants’ lace or net 
wearing apparel, whether or not orna- 
mented, and other women’s, girls’, or 
infants’ wearing apparel, ornamented: 
382.00 Of cotton 35% ad val. 


Plaintiff, however, contends that the merchandise properly should 
be classified under item 382.33, TSUS, providing in pertinent part: 


Other women’s, girls’, or infants’ wear- 
ing apparel, not ornamented: 
Of cotton: 


* * * * 
Not knit: 
ok * * 
382.33 Other 16.5% ad val 


Counsel for the respective parties by way of written stipulation 
have agreed: (1) that the shirt appended thereto, received in evidence 
as Joint Exhibit 1, is a sample of the merchandise at issue; (2) the 
shirt has a right and left breast pocket on each of which a tuck, 
approximately one inch in width, has been sewn extending from the 
top of the pocket to the bottom thereof; (3) the tuck is created and 
made fast by a row of stitches sewn underneath the tuck and vertically 
along the center of the pockets. 

The sole issue to be determined herein is whether this “tucking” 
causes the merchandise in question to be “ornamented” within the 
purview of item 382.00, TSUS. 

In determining whether the merchandise in question has properly 
been classified as ‘‘ornamented,” our consideration intially is directed 
to schedule 3, headnote 3 of the Tariff Schedules of the United States 
(TSUS), which provides: 

3. For the purposes of the tariff schedules— 

(a) the term ‘‘ornamented’’, as used with reference to textile 
fabrics and other articles of textile materials, means fabrics and 
other articles of textile materials which are ornamented with— 
= % * * * « * 

(iii) lace, netting, braid, fringe, edging, tucking, or trim- 
ming, or textile fabric; [Emphasis supplied.] 
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At first impression this headnote might be interpreted as providing 
that textile materials and fabrics containing such additions as “lace,” 
“braid,” “tucking,” etc. are deemed ornamented per se within the 
purview of the tariff schedules. However, in the case of Blairmoor 
Knitwear Corp. et al. v. United States, 60 Cust. Ct. 388, C.D. 3396, 
284 F. Supp. 315 (1968), our court stated (at p. 392): 


At this juncture, it is pertinent to observe that while the Head- 
note to which we have herein referred purports to define the term 
“ornamented”’, it does not actually do so. Instead it sets forth the 
circumstances under which fabrics and articles may be considered 
to be ornamented, and the types of embellishments which may ac- 
complish that effect. As is evidenced by the introductory language, 
the emphasis is upon the article to be adorned or embellished, 
not the substantive matter of what constitutes ornamentation 
in the first instance. 


* * * But it remains to be determined what constitutes 
ornamentation in the first instance. 

See also The Baylis Brothers, Inc. v. United States, 60 Cust. Ct. 336, 
C.D. 3383, 282 F. Supp. 791 (1968), afd, 56 CCPA 115, C.A.D. 964, 
416 F. 2d 1383 (1969); Colonial Corp. of America v. United States, 
62 Cust. Ct. 502, C.D. 3815 (1969). In an attempt to erase any 
ambiguity which may exist in the term ‘‘ornamented fabric,” our 
appellate court in the case of Rifkin Textiles Corp. v. United States, 
54 CCPA 138, C.A.D. 925, cert. denied, 389 U.S. 931 (1967), deemed it 
proper to resort to the legislative history of the tariff schedules. 
Referring to the Tariff Classification Study, schedule 3, explanatory 
notes, page 7 (published November 15, 1960), the court quoted 
therefrom: 


Under the proposed definition of “ornamented,” textile articles 
would no longer be assessed with rates of duty derived from 
paragraph 1529(a) on the basis of concealed, functionless pieces of 
braid, netting, etc. The rates derived from paragraph 1529(a) 
would apply only if such materials were used primarily for orna- 
mentation. [54 CCPA at 141.] 


Again, referring to the Seventh Supplemental Report of the Tariff 
Commission, submitted to Congress on August 14, 1963, relating to 
the use of the term “braid,” the court quoted: 


* * * The existing requirement that the article merely be “‘in 
part of” braid is less exacting. Under the new provision, the braid 
must in fact ornament the fabric in an acceptable trade sense. 
* * * (Id. at 141. Emphasis added.] 


In view of the fact that ‘‘tucking’’ is also enumerated as one of the 
several methods of ornamentation in subpart (iii) of schedule 3, head- 
note 3 in the same manner as “braid,” a similar standard of interpre- 
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tation necessarily must be applied to the term “tucking” as has been 
applied to the term “braid.” Thus, as our appellate court has con- 
cluded, the relevant inquiry is not whether the particular addition is 
“ornamental,” but rather, whether the particular addition serves ‘‘to 
make the merchandise an ornamented fabric.” Rifkin Textiles Corp., 
supra, at 142. From the foregoing, it is clear that the effect of the 
“tucking” on the merchandise in question must be of such a nature 
and character as to render the imported shirts “ornamented textile 
articles’ in an accepted trade sense. 

It is well established that the classification of the merchandise in 
issue by the Customs Service bears a presumption of correctness 
having evidentiary weight in and of itself. Upon the plaintiff, there- 
fore, rests the burden of establishing by a preponderance of the evi- 
dence that the merchandise in issue does not fall within such a classi- 
fication. United States v. New York Merchandise Co., Inc., 58 CCPA 
53, C.A.D. 1004, 435 F. 2d 1315 (1970); Novelty Import Co., Inc. v. 
United States, 53 CCPA 28, C.A.D. 872 (1966). In its effort to over- 
come this presumption and the evidence in corroboration thereof 
subsequently introduced by the defendant at the trial of the instant 
action, the plaintiff offered the testimony of two witnesses to estab- 
lish (1) that the tucking on the merchandise in issue was functional 
in purpose, and (2) that the tucking did not ornament the merchan- 
dise in an accepted trade sense. 

Mr. Jules Kraft, president of the plaintiff corporation, and Mr. 
Mohan Shah, a representative of the Indian company manufacturing 
the merchandise in issue, testified without further explanation or 
substantiation that the tucking served to control the fullness of the 
shirt pockets and to give extra support to the pockets and the upper 
portion of the garment. In support of the contention that the mer- 
chandise in issue was not ornamented in the accepted trade sense, 
the witness, Kraft, offered his opinion, derived from his experience 
in selling comparable merchandise, that the tucking did not embellish 
the garment; that the merchandise in question was neither sold to 
him nor by him as “ornamented”; that the price he paid for the 
merchandise in issue possessing pockets with tucking as well as the 
price he subsequently charged his customers therefor was the same 
price he paid and, in turn, received for merchandise with plain 
pockets. Mr. Shah likewise testified that the merchandise in issue 
was sold by his firm to the plaintiff at the same price as merchandise 
with plain pockets; that the merchandise was not offered to plaintiff 
as ornamented nor was the merchandise considered ornamented by 
the Indian government in the course of its export procedures. 
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In support of the classification placed upon the merchandise in 
issue by the Customs Service and to negate the testimony offered by 
the plaintiff, the defendant offered the testimony of three witnesses. 
Mr. Sandor Borocz, a garment designer and production consultant, 
stated that the tucking on the merchandise in issue served neither to 
control the fullness nor to strengthen the pockets of the shirt. He 
further testified that only an interlining or a doubling of material 
would serve to give increased strength to the pockets. Mr. Michael 
Silverstein, a professor of management engineering at the Fashion 
Institute of Technology in New York, in turn, testified that stress on 
a woman’s shirt in the breast pocket area is in a horizontal direction. 
He submitted that the tucking on the merchandise in issue, ac- 
cordingly, would provide no extra strength with respect to horizontal 
stress and, in fact, would prove counterproductive in that the stitching 
would cause the fabric adjacent to the tucking to tear and rip apart.* 
Although Mr. Borocz testified that the tucking on the merchandise in 
issue was “poor ornamentation” and, in fact, in his opinion constituted 
neither a functional nor ornamental purpose, defendant’s witness, 
Mr. Alfred Sloan, a professor of fashion marketing at the Fashion 
Institute, testified unequivocally that the tucking constituted an 
ornamentation and that a prospective purchaser would find the 
merchandise in issue to be enhanced by the tucking on the pockets. 

A physical examination of Joint Exhibit 1 by the court, indeed, 
serves to corrobrate the testimony of the defendant’s witnesses. Such 
an examination fails to disclose in what manner the addition of the 
tuck on the pockets results in added strength to either the pocket or 
the shirt as a whole. Any functional purpose served by such tucking is 
difficult to discern. On the contrary, Joint Exhibit 1 clearly evidences 
that the tucking on the breast pockets produces a visual effect different 
from that which would be produced by plain pockets. Notwithstanding 
the intentions of the manufacturer asserted by plaintiff’s witnesses 
with respect to the alleged purpose of the tucking, it is the resulting 
effect upon the merchandise, and not the intention of the manufac- 
turer, which controls classification. Colonial Corp. of America v. 
United States, supra; The Baylis Brothers, Ine. v. United States, supra. 

Reducing the plaintifl’s evidence to its actual significance, it appears 
that only the individual and somewhat self-serving opinions of its 
two witnesses, have been offered to overcome the presumption of 
correctness attaching to the classification of the merchandise in issue 


*Professor Silverstein explained that a cardinal rule in garment construction is never to make the stitching 
on a garment stronger than the fabric because stress will cause the fabric, rather than the stitching, to tear. 
This would be the result of the tucks on the subject shirts owing to the fragile, gauzy nature of the fabric. 
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in the within action. No testimony, other than the unsupported 
personal opinion of plaintifi’s witnesses, has been offered to indicate 
that the merchandise in issue, containing the tucking, is not orna- 
mented in any accepted trade sense. The intent not to import orna- 
mented merchandise may be considered relevant only insofar as it 
may demonstrate the state of mind of the plaintiff—and its officers or 
agents. Nor can the testimony regarding similar cost and sale prices for 
shirts with pockets containing tucking as contrasted with plain pockets 
be determinative as to the basic issue before the court. Likewise, the 
classification of the merchandise in question by the Indian govern- 
ment in its exporting procedures has no direct bearing upon the in- 
terpretation and construction of the Tariff Schedules of the United 
States—the issue before this court. 

This court, therefore, concludes that the presumption of correct- 
ness, with respect to the classification of the merchandise in issue made 
by the Customs Service and supported by the evidence adduced by the 
defendant at the trial of the instant action has not been overcome by 
the plaintiff and that said merchandise was properly classified as 
liquidated under item 382.00, TSUS. 

Iket judgment be entered accordingly. 





Judgment of the United States Customs Court 
in Appealed Case 


DrEcEMBER 14, 1977 


AppEAL 77-7.—United States v. Tilton Textile Corp—Woven 
Corton Fasrics—PLAINBACK VELVETEEN PiLE Faprics— 
TSUS.—C.D. 4670 affirmed November 10, 1977. C.A.D. 1199. 
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International 
Trade Commission Notices 


Investigations by the United States International Trade Commission 


& 
DEPARTMENT OF THE TREASURY, December 29, 1977. 


The appended notices relating to investigations by the United 
States International Trade Commission are published for the infor- 
mation of Customs Officers and others concerned. 


Rosert E. CuHasen, 
Commissioner of Customs. 


CERTAIN STAINLESS STEEL FLATWARE 


[TA-201-30] 
Notice of Investigation and Hearing 


Investigation instituted. Following receipt of a petition on Decem- 
ber 8, 1977, filed by the Stainless Steel Flatware Manufacturers 
Association, Washington, D.C., the U.S. International Trade Com- 
mission on December 16, 1977, instituted an investigation under 
section 201(b) of the Trade Act of 1974 to determine whether knives, 
forks, spoons, and ladles, with stainless steel handles, provided for in 
items 650.08, 650.09, 650.10, 650.12, 650.38, 650.39, 650.40, 650.42, 
650.54, and 650.55, and, if included in sets, 651.75 of the Tariff 
Schedules of the United States, are being imported into the United 
States in such increased quantities as to be substantial cause of 
serious injury, to the domestic industry producing articles like or 
directly competitive with the imported articles. 

Public hearing ordered. A public hearing in connection with this 
investigation will be held in Washington, D.C. at 10 a.m., E.S.T. on 
February 21, 1978, in the Hearing Room, U.S. International Trade 
Commission Building, 701 E Street, NW. Requests for appearances 
at the hearing should be received in writing by the Secretary of the 
Commission at his office in Washington not later than noon, Tuesday, 
February 14, 1978. 
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INTERNATIONAL TRADE COMMISSION NOTICE 


There will be a prehearing conference in connection with this 
investigation which will be held in Washington, D.C. at 10:00 a.m., 
E.S.T., on February 13, 1978, in Room 117, U.S. International 
Trade Commission Building, 701 E Street, NW. 

Inspection of petition. The petition filed in this case is available for 
public inspection at the Office of the Secretary, U.S. International 
Trade Commission, and at the New York City office of the U.S. 
International Trade Commission located at 6 World Trade Center. 

By order of the Commission: 


Kenneto R. Mason, 
Secretary. 


Issued December 20, 1977. 
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